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CONGRESSIONAL REGULATION OF STATE 
TAXATION 

ALL property that is subject to taxation is either corporeal 
or incorporeal. Corporeal property consists of things 
which are tangible and material and which on that ac- 
count have a physical existence somewhere in space. If they 
are immovable, the particular point in space at which they are 
to be found is unchangeable. Such is the characteristic of 
land. Such also is for all practical purposes the characteristic 
of buildings. They have at least a relatively permanent situs. 
Of course, buildings may be destroyed and the materials of 
which they were constructed may be used again for building 
purposes. In such a case the old building has ceased to exist 
and a new building has come into existence with a new situs. 
And of course a building may be moved as a whole from one 
place to another. In any of these contingencies the question 
of situs is easily determinable. 

What is true of immovables is true also of movables which 
are tangible and material. Property of this character is always 
somewhere in space. The particular point in space at which it 
is to be found is of course changeable ; but as no material thing 
can be in two places at the same time, no doubt can arise as to 
its being at a particular point in space at a particular moment 
of time if the facts with regard to it are known. The question 
of the situs of tangible movable property can, therefore, cause 
no theoretical difficulties so long as we are governed by facts, 
and so long as fictions which may have been adopted for use 
in other branches of the law are not permitted to influence the 
law of taxation. 

Such was the reasoning of the New York Court of Appeals in 
the case of People ex rel. Hoyt v. Commissioners,' which held 
that tangible movable property actually outside of the state but 
belonging to a resident of the state was not " personal estate 

'23 N. Y. 224 (1861). 
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within this state" under a law subjecting such property to taxa- 
tion. In adverting to the claim " that personal estate by a 
fiction of law has no situs away from the person or residence of 
the owner and is always deemed to be present with him at the 
place of his domicil," the court says : 

There seems to be no place for the fiction of which we are speaking in 
a well-adjusted system of taxation. In such a system a fundamental 
requisite is that it be harmonized. But harmony does not exist unless 
the taxing power is exerted with reference exclusively either to the situs 
of the property or to the residence of the owner. Both rules cannot 
obtain unless we impute inconsistency to the law and oppression to the 
taxing power. 

When, however, we come to consider the second kind of 
property, i. e. property which does not consist of tangible and 
material things and which for that reason does not have a 
physical existence at any point in space, we must resort to some 
sort of fiction, if for any legal purpose, and in particular for the 
purpose of taxation, we are to give it a situs at any place. The 
legal fiction to which resort has most commonly been had, in 
order to determine questions of jurisdiction over this kind of 
property, has been the fiction to which the New York court 
alluded, viz. that the situs of movable property is the domicil 
of its owner. This fiction has been expressed in the Latin 
maxim, mobilia personam sequuntur. 

This fiction is not, however, the only one that might have 
been adopted. In the case of a debt, it is possible to take the 
view that the situs of the debt shall be the domicil of the 
debtor, or, in case there is some written evidence of the debt, 
that the situs of the debt shall be the place where such written 
evidence is kept, regardless of the domicil of either the creditor 
or the debtor. In the case of shares of corporate stock, it is 
possible to say that the situs of the property shall be either the 
domicil of the corporation or the place where the stock certifi- 
cate is kept. 

I 

In the United States, with its numerous independent jurisdic- 
tions, the application of different fictions regarding the situs 
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of personal property easily leads to multiple taxation. It has 
been quite possible, for example, where a person residing in 
one state holds a promissory note payable by a person residing 
in another state and the holder of the note habitually keeps 
it in a third state, for each of the three states to subject this 
property to taxation.' Indeed, if the promissory note be 
secured by a mortgage on land situated in a fourth state, that 
state also may assert a right to force the mortgagee to pay 
taxes to it. Until the adoption of the fourteenth amendment, 
which forbids any state to deprive a person of life, liberty or 
property without due process of law, no limits were imposed by 
the Constitution of the United States upon the power of the 
states to tax any kind of property, real or personal, over which 
they might have jurisdiction, even though such jurisdiction were 
based upon the adoption of a legal fiction. 

It is of course true that the state courts have quite commonly 
adopted the view set forth in the Hoyt case, viz. that in the 
law of taxation fictions should not be permitted to override 
facts; but their decisions, which were based on their inter- 
pretations of legislative intention, had not the effect of limiting 
legislative power. If the legislature so changed the law as to 
subject to taxation property which the state courts had held to 
be exempt, these courts could only apply the new law." 

The Supreme Court of the United States at first regarded its 
position as similar to that of the state courts. In the case of 
Kirtland v. Hotchkiss,^ decided in 1879, it held that it was 
powerless to prevent a state from applying the maxim mobilia 
personam sequuntur, so as to bring within its taxing jurisdiction 
mortgages owned by a citizen of the state upon property in 
another state in which the mortgagor resided. It reached this 
conclusion because of its belief that the Constitution of the 
United States did not prevent a state from taking such action. 
And for the same reason it held, twenty years later, that notes 
largely secured by mortgages on real estate might be taxed by 

' Cf. Matter of Tiffany, 143 App. Div. N. Y. 327? 

' Cf. People ex rel. Jefferson v. Smith, 88 N. Y. 576, which led to the change by 
the legislature of New York of the law with regard to the situs of intangible movable 
property. ' 100 U. S. 491. 
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the state in which the land was situated, although the owner of 
the notes was a resident of another state.' 

Under these decisions it is constitutionally possible for taxes 
to be laid by several states upon the same property. This is 
true not only in the case of property taxes but also in the case 
of inheritance or succession taxes. . In the latter class of taxes 
particularly, state laws provide two rules for determining the 
situs of property, viz. the rule of mobilia personam seqtmntur 
and the rule of the situs ; and under the latter rule the situs of 
debts is determined by the fiction that the property is where 
the debtor is, or, in case of shares of corporate stock, is at the 
domicil of the corporation. The employment of inconsistent 
fictions is the easier in the case of succession taxes, because 
what is here taxed is, from the legal point of view, not the 
property but its transfer, and this may require legal proceed- 
ings in two or more states. For example, in the case of debts 
owed by a resident of a state other than that in which the de- 
cedent resided, the transfer may take place under the law of 
the state of residence of the decedent, which governs the uni- 
versal succession, and also under the law of the state where the 
debtor is found and where some sort of ancillary administration 
deals with the particular succession. 

Repeated taxation of the same property by different states 
has become so common and is productive of such serious in- 
justice that in its later decisions the Supreme Court of the 
United States has gradually come to the view that from the 
exercise of the taxing power of a state there may result a tak- 
ing of property without due process of law which is in violation 
of the fourteenth amendment to the United States Constitution. 

For this later line of decisions the way was paved by decisions 
in which no constitutional question was raised, but in which the 
jurisdiction of the taxing state over the property subjected to 
taxation was considered and denied. 

The first case in which a state tax was held void by the 
Supreme Court of the United States because it had been laid 
on property not in the jurisdiction of the state is apparently 

' New Orleans v. Stempel, 175 U. S. 309 (1899). 
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Railroad Co. v. Jackson," decided in 1868. The suit was 
brought in a federal circuit court by an alien, resident in 
Ireland, against the Northern Central Railroad Company, a 
Maryland corporation, to recover the amount of certain coupons. 
The company offered to pay the amount less a tax of three 
mills per dollar of the principal of each bond, asserted to be 
due to the state of Pennsylvania, but would not pay more. 
Offer of such payment was refused. The court below charged 
that if the plaintiff, when he purchased the bonds, was a 
British subject resident in Ireland and still resided there, he 
was entitled to recover the amount of coupons without deduc- 
tions. It was the correctness of this charge which, after ver- 
dict and judgment in accordance with it, was questioned on 
appeal to the Supreme Court. That court affirmed the judg- 
ment of the court below on the theory " that to permit the 
deduction of the tax from the coupons in question would be 
giving effect to the acts of the legislature of Pennsylvania upon 
property and interests lying beyond her jurisdiction." This 
case came before the federal court, not because it involved a 
federal question, but because of the diversity of citizenship of 
the parties, and the decision of the Supreme Court was drawn 
from principles of general law. 

The next case was St. Louis v. The Wiggins Ferry Company ,= 
decided in 1870. The city of St. Louis had by its charter 
power to tax all property within the city that was taxable 
under the laws of the state. A law of the state provided for' 
the taxation of " shares of stock and all other interests in 
steamboats, keel-boats, wharf-boats and all other vessels." 
The city imposed a tax on the Wiggins Ferry Company for 
the value of all its boats used in ferrying passengers and 
cargoes on the Mississippi river between the city of St. Louis, 

' 7 Wallace, 262. There are a number of cases in which attempts on the part of 
states to tax ships engaged in foreign or interstate commerce were held to be im- 
proper because, as attempts to impose taxes on property not within the jurisdiction of 
the state, they were regarded not as taxes on property but as unconstitutional burdens 
on commerce. Such cases are Hays v. Pacific Mail Steamship Company, 17 How- 
ard, 596(1854); Morgan v. Tarham, 16 Wallace, 471 (1872); Gloucester Ferry 
Company v. Pennsylvania, 114 U. S. 196 (1884). 

' II Wallace, 423. 
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Missouri and East St. Louis in Illinois. The ferry company- 
was an Illinois corporation but had its principal office in St. 
Louis. Its boats, when not in use, were laid up on the Illinois 
shore and were forbidden by an ordinance of St. Louis to 
remain at the St. Louis wharf longer than ten minutes at a time. 
The company refused to pay the tax, and suits were brought 
for its collection in the St. Louis court. Upon the petition of 
the company these suits were removed into the United States 
court. (The reason for the removal is not stated ; diversity of 
citizenship, however, would apparently have been sufficient 
ground for removal.) Judgment was given for the defendant 
and the case went to the Supreme Court for review. This 
court held that the city had acted in excess of its jurisdiction 
and said : 

Where there is jurisdiction neither as to person nor property the impo- 
sition of a tax would be ultra vires and void. If the legislature of a 
state should enact that the citizens or property of another state or 
country should be taxed in the same manner as the persons and prop- 
erty within its own limits and subject to its authority, or In any other 
manner whatsoever, such a law would be as much a nullity as if in con- 
flict with the most explicit constitutional inhibition. Jurisdiction is as 
necessary to valid legislation as to valid judicial action. 

Thus it is seen that in two well considered cases the Supreme 
Court adopted the view that a tax by a state on property not 
within its jurisdiction was void and that the United States courts 
would decide it to be so in suits coming within their jurisdiction 
by reason of diversity of citizenship. As late, however, as 
1 870 the court did not appear to consider that a tax on prop- 
erty outside of the state jurisdiction in and of itself involved a 
federal question. By this time the fourteenth amendment had 
been added to the Constitution, but there is no suggestion in 
the decision that its provisions were regarded as applicable. 

In 1872, however, the Supreme Court decided, in State Tax on 
Foreign-Held Bonds,' that under certain conditions the attempt 
of a state to tax property outside of its jurisdiction might lead 
to a violation of the United States Constitution. In this case 

' IS Wallace, 300. 
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the state of Pennsylvania attempted to impose a tax on the 
interest of all bonds of certain companies incorporated under 
the laws of the state. The tax was to be paid by each of the 
companies, which should pay said interest to its bondholders 
less the amount of the tax paid to the state. The attorney- 
general of the state brought an action in the state courts against 
a railway company which had refused to pay the tax. He 
recovered judgment, and this judgment was affirmed by the 
highest court of the state. The case was carried by writ of 
error to the Supreme Court of the United States, on the theory 
that the act of Pennsylvania impaired the obligation of a con- 
tract, and thus was violative of the United States Constitution. 
The Supreme Court of the United States reversed the judgment 
of the Pennsylvania court and held that there was an impair- 
ment of the obligation of a contract, since the bonds, the 
interest on which was taxed, were for the most part the property 
of non-residents. The court took the view, contrary to the 
view of the Pennsylvania court, that a mortgage bond was not 
under the law of Pennsylvania an interest in the real estate in 
Pennsylvania upon which it was secured, but was a debt; that 
the situs of this debt was outside of the state, since it was owed 
to a non-resident; that the debt taxed was thus not in the juris- 
diction of the state ; and that the law of the state requiring the 
company to retain part of the interest due the bondholder and 
to pay it over to the state, not being capable of justification as 
a tax law, necessarily impaired the obligation of the contract 
between the company and the bondholder and was therefore 
void. However, no mention of the fourteenth amendment is 
made in the opinion, and thus the case is not authority for 
the rule that the taxation by a state of property outside of its 
jurisdiction will result in the taking of property without due 
process of law. 

The court, starting with the idea that in cases coming before 
it as result of diversity of citizenship it might refuse to give 
effect to a state law which attempted to tax property outside of 
the jurisdiction of the state, had, however, now reached the 
conclusion that the attempt of a state to tax such property 
might involve a question under the Constitution of the United 
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States. Such was also the conclusion of the court in the cases 
already mentioned,' in which attempts on the part of states to 
tax property not within their jurisdiction and belonging to cor- 
porations engaged in interstate commerce were held to be 
unconstitutional as imposing taxes on such commerce. 

In the later case of Savings Society v. Multnomah County,' 
decided in 1897, the court was called upon to consider a ques- 
tion very similar to that decided in the Foreign-Held Bonds 
Tax case. A law of the state of Oregon provided that a mort- 
gage on land in the state for the security of a debt should " for 
the purposes of assessment and taxation be deemed and treated 
as real property " and should be taxed to the owner of such 
debt in the county where the land affected by the security was 
situated, and that the mortgagor might deduct the debt secured 
by the mortgage from the assessment of his property for taxes. 
Certain non-residents holding mortgages on land in Oregon 
brought injunction proceedings in the federal court to restrain 
the collection of the taxes on their mortgages. They alleged, 
not that the law impaired the obligation of a contract, for the 
mortgages were all made subsequent to the passage of the tax 
law, but that it deprived them of their property without due 
process of law. The Supreme Court held, however, that the 
state of Oregon had, for the purpose of taxation, power to treat 
a mortgage of land in the state, when owned by a non-resident, 
as land ; and it referred with disapproval to its own opinion in 
State Tax on Foreign-Held Bonds. It said : 

The remarks in the opinion, supported by quotations from opinions of 
the Supreme Court of Pennsylvania, that a mortgage, being a mere 
security for the debt, confers upon the holder of the mortgage no inter- 
est in. the land, and when held by a non-resident is as much beyond 
the jurisdiction of the state as the person or owner, went beyond what 
was required for the decision of the case and cannot be reconciled with 
other decisions of this court and of the Supreme Court of Pennsylvania. 

It is difficult to comprehend how these statements " went be- 
yond what was required for the decision of the case ; " for the 
whole theory of an impairment of the obligation of a contract 

1 Cf. supra p. 409, note. ^ 169 U. S. 412. 
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was based upon the assumption that the law was not capable of 
justification as a tax law, because it attempted to tax property 
not within the jurisdiction of the state. 

However that may be, the Multnomah County case was de- 
cided on the theory, not that the obligation of a contract was 
not impaired, but that property had not been taken without due 
process of law, since the tax complained of was imposed upon 
property within the jurisdiction of the state. But while it was 
apparently assumed that the taxation of property not within 
the jurisdiction might be regarded as a taking of property with- 
out due process of law,' no case was cited to prove that such 
was the accepted rule of constitutional law. 

The first case in which the Supreme Court has squarely held 
that a state tax on property not within the jurisdiction of the 
state constitutes a taking of property without due process of 
law is Louisville and Jeffersonville Ferry Company v. Kentucky," 
decided in 1902. In this case the state of Kentucky attempted 
to assess for taxation the franchise of a ferry company to ope- 
rate a ferry on the Ohio river to the Indiana shore. The 
franchise attempted to be taxed was granted by the state of 
Indiana. The court held that this franchise, which it regarded 
as an incorporeal hereditament, was not within the jurisdiction 
of the state of Kentucky, and that its taxation by Kentucky 
was " a deprivation by that state of the property of the ferry 
company without due process of law in violation of the four- 
teenth amendment of the Constitution of the United States." 
This principle was later applied to coal situated out of the state, 
in Delaware, Lackawanna and Western Railway Company v. 
Pennsylvania,^ and to rolling stock similarly situated, in Union 
Refrigerator Transit Company v. Kentucky ."• For the decision 
in the Louisville and Jeffersonville Ferry case, support was 
found in St. Louis v. The Wiggins Ferry Company ;5 and in the 

' The court said: "The case then reduces itself to the question whether this tax 
act, as applied to mortgages owned by citizens of other states and in their possession 
outside of the state of Oregon, deprives them of their property without due process 
of law." 

2i88U. S. 385. ' 198 U. S. 341 (1904). 

* 199 U. S. 194 (1905). * Supra, p. 409. 



414 POLITICAL SCIENCE QUARTERLY [Vol. XXVUI 

Union Refrigerator Transit Company case reference is made to 
Railroad Company v. Jackson ' and to State Tax on Foreign- 
Held Bonds." It may therefore be said that a rule which was 
enunciated by the court prior to the passage of the fourteenth 
amendment, and which was applied by virtue of its jurisdiction 
in cases of diversity of citizenship and not because the cases 
themselves arose under the Constitution and laws of the United 
States, has of recent years been made the basis for finding a 
violation of the fourteenth amendment. In 1868 taxation of 
property not within the jurisdiction of the taxing state was held 
to be invalid simply because the state law could not operate 
beyond the state boundaries. In 1902 such taxation was found 
to be unconstitutional because contrary to due process of law. 

Up to the present time, however, the court has confined the 
application of the due process provision of the fourteenth 
amendment (except in one instance, to which attention will be 
called later) to the taxation of real property and of tangible 
personal property. In the taxation of intangible personal 
property it has held that the state legislatures have almost as 
much discretion now as they had prior to the passage of the 
fourteenth amendment. Thus it has been decided that state 
taxation of intangible personal property is valid in the follow- 
ing cases : where mortgages on property situated outside of the 
state are owned by a resident of the state ' ; where the land on 
which mortgages are placed is in the state, even though the 
mortgagee is a non-resident*; where the written evidences of 
credits for money loaned in the state by a non-resident through 
a resident agent are kept within the state together with col- 
lateral security 5 ; and finally where money is loaned in the state 
by non-residents through resident agents, although the notes 
which are evidence of the loan transactions are kept for the 
most part out of the state and are only sent to the state for col- 

' Supra, p. 409. ' Supra, p. 410. 

^ Kirtland v. Hotchkiss, 100 U. S. 491. 

* Savings Society v. Multnomah County, 169 U. S. 392; New Orleans v. 
Stempel, 175 U. S. 309. 

* State Assessors v. Comptoir National d'Escompte, 191 U. S. 388. 
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lection.' The one case in which state taxation of intangible 
personal property has been found to be irreconcilable with due 
process of law, because the taxing state lacked jurisdiction, is 
Buck V. Beach," decided in 1907. In this case the court holds 
that the mere presence in a state of unendorsed promissory- 
notes with the mortgages by which they are secured is not 
sufficient, where the owner of such notes and mortgages is a 
non-resident and the property mortgaged is in another state, to 
give jurisdiction to the state in which the notes are kept, and 
that the attempt of such state to tax these notes is a violation 
of the fourteenth amendment. 

In the matter of inheritance or succession taxes, it is clear 
that the fourteenth amendment can give no greater protection 
against double taxation than it gives in the matter of ordinary 
property taxes. It may perhaps be construed to give less 
protection. The Supreme Court has held that the discretionary 
power of the several state legislatures to determine what tan- 
gible movable property is within their jurisdiction for purposes 
of taxation is limited by the requirement of due process. Suc- 
cession taxes, however, as is noted above, are not, in legal 
theory, taxes upon the property transferred but on its transfer. 
The state in which the decedent was domiciled may impose a 
tax upon the transfer of the entire personal estate, wherever 
situated. Other states in which particular assets are situated 
may impose a tax upon the transfer of these assets. The 
Supreme court has not as yet made it clear that in the matter 
of succession taxes the protection of the fourteenth amendment 
will extend to tangible movable property. The only important 
case in which the effect of the situs of property upon the 
power of the state to tax the succession has been fully con- 
sidered is Blackstone v. Miller,^ decided in 1902. In this case 
the state of New York attempted to impose a succession tax on 
a sum of money belonging to the estate of a non-resident 
decedent and deposited in a New York bank. The court held 

'Bristol V. Washington Company, 177 U. S. 133; Metropolitan Life Insurance 
Company v. New Orleans, 205 U. S. 395. 

'206U. S. 392. Sjggu. S. 189. 
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the tax not to be a deprivation of property without due process 
of law. It declared that the transfer of the money deposited 
depended upon the law of New York, " because of the prac- 
tical fact of its power over the person of the debtor." It did 
not consider as pertinent " any theoretical speculation concern- 
ing the whereabouts of the debt." " Power over the person of 
the debtor confers jurisdiction. . . And this being so, we per- 
ceive no better reason for denying the right of New York to 
impose a succession tax on debts owed by its citizens than 
upon tangible chattels found within the state at the time of 
death." ' But in the recent case of Keeney v. New York,= 
decided in 191 2, in which a tax imposed by New York upon a 
transfer of stocks and bonds by deed intended to take effect on 
the death of the grantor, a resident of the state, was held to be 
constitutional, the court said : " The real estate and tangible 
property in Texas were not within the taxing jurisdiction of 
the state of New York, and there was no effort to tax the 
transfer of that property" — apparently implying that if the 
attempt had been made to tax the transfer of the tangible 
personal property in Texas, it would not have been approved. 
If this is to be the rule adopted by the Supreme Court, the 
attempt of a state to tax the transfer of tangible personal prop- 
erty actually in another state will be quite as unconstitutional 
as the attempt to impose a property tax on such property. 

It will be seen accordingly, that the Supreme Court has not 
as yet been able and willing to protect personal property against 
double taxation, except in the case of tangible movables. These 
it has protected against double property taxes and may protect 
against double succession taxes. To intangible personal prop- 
erty it has been either unable or unwilling to give similar pro- 
tection, although it recognizes that the taxation of property 
outside of the jurisdiction of the taxing state is a taking of 
property without due process of law. 

' It will be remembered, however, that this " power over the person of the debtor " 
was held not to give jurisdiction in State Tax on Foreign-Held Bonds. 
^222 U. S. 525. 
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II 

If any relief from the conditions of injustice which now 
prevail is to be expected, either it must be sought from the 
cooperation of the states, which is most difficult to secure, or 
the attempt must be made to show that Congress possesses 
powers in the premises which it may exercise with a reasonable 
hope of attaining the end sought. On account of the length of 
time during which state-rights feeUngs have controlled political 
thought in this country, and, to a considerable extent, judicial 
reasoning also, and on account of the general persistence of 
these feelings today, any proposal which looks towards an in- 
crease in the powers hitherto exercised by Congress is apt to 
meet with disapproval, not only from the viewpoint of its politi- 
cal expediency but also from that of its constitutionality. It is 
therefore incumbent upon anyone who makes such a proposal 
to overcome a presumption of congressional incompetence. 
This presumption is based, not alone upon the fact that the 
United States government is one of enumerated powers, but 
also upon a theory of congressional power which has behind it 
many years of historical tradition and of political if not judicial 
interpretation. 

Is there, then, reasonable ground for believing that Congress 
has powers of legislation which may be employed to remedy 
the conditions of injustice in the field of state taxation which 
have been noticed ? 

In answering this question, it must at once be admitted that 
Congress has no such authority except as it may be found in 
the fourteenth amendment. Up to the present time the pro- 
visions of this amendment have been so frequently used by the 
federal courts to circumscribe the field of state legislative action 
that any suggestion that this amendment confers wider legisla- 
tive powers upon Congress seems at first blush almost absurd. 
And yet the fifth and last section of the amendment provides : 
" The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article." 

Inasmuch as the last sections of both the thirteenth and 
fifteenth amendments make similar grants of power to Congress, 
an examination of the decisions defining the powers of Con- 
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gress under those amendments is pertinent to the discussion of 
the legislative power of Congress under the fourteenth amend- 
ment. But before undertaking such an examination attention 
should be called to the fact that the purpose of the three 
amendments is somewhat different. 

The thirteenth amendment declares that " neither slavery nor 
involuntary servitude, except as a punishment for crime, whereof 
the party shall have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction." 
This amendment fixes an absolute rule of law, which is directly 
binding upon every one within the obedience of the United 
States. It not only prohibits the establishment by law of 
human slavery but also imposes upon every one in the United 
States the duty not to hold any human being in involuntary 
servitude except as a punishment for crime. 

The prohibitions of the fourteenth and fifteenth amendments, 
on the other hand, are directed not so much to the individuals 
within the obedience of the United States as to the states. 
These are forbidden to make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States ; to deprive any person of life, liberty or property with- 
out due process of law ; to deny to any persons within their 
jurisdiction the equal protection of the laws ; to deny or abridge 
the right of citizens of the United States to vote, on account of 
race, color or previous condition of servitude. This last pro- 
hibition is imposed upon the United States as well as upon the 
several states. 

In the exercise of its powers of legislation under the thirteenth 
amendment Congress has passed the Anti-Peonage Acts.' In 

' Revised Statutes, sees. 1990, 5526. These acts provide that " the holding of any 
person to service or labor under the system known as peonage is abolished and for- 
ever prohibited in the territory of New Mexico or in any other territorj' or state to 
the United States; " declare that "all acts, laws, resolutions, orders, regulations or 
usages of the territory of New Mexico, or of any other territory or state which have 
heretofore established, maintained or enforced, or by virtue of which any attempt 
shall hereafter be made to establish, maintain or enforce, directly or indirectly, the 
voluntary or involuntary service or labor of any persons as peons, in liquidation of 
any debt or obligation or otherwise," are " null and void; " and punish " every per- 
son who holds, arrests, returns or causes to he held, arrested or returned, or in any 
manner aids in the arrest or return of any person to a condition of peonage." 
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these acts it will be noticed that Congress has defined involun- 
tary servitude as the holding of any person to labor " in liqui- 
dation of any debt or obligation or otherwise," and has declared 
all state laws null and void which provide for such involuntary 
servitude. Of the few cases involving the powers of Congress 
under this amendment that have come before the Supreme 
Court the two most important are Clyatt v. United States,' de- 
cided in 1904, and Bailey v. Alabama,' decided in 19 10. 

In Clyatt v. United States a certain person was indicted in a 
circuit court of the United States for having unlawfully and 
knowingly returned certain other persons to a condition of 
peonage by obliging said persons to work out a debt. A trial 
resulted in a verdict of guilty and the defendant was sentenced 
to confinement at hard labor. The case came up on appeal to 
the Supreme Court. The verdict was set aside and a new trial 
granted because no evidence had been produced at the trial to 
prove that the persons alleged to have been returned to a state 
of peonage had ever been in that condition. In the course of its 
opinion the court took occasion to consider the constitutionality 
of the act of Congress and without dissent upheld it. It said : 

That which is contemplated by the statute is compulsory service to 
secure the payment of a debt. Is this legislation within the power of 
Congress? It may be conceded as a general proposition that the ordi- 
nary relations of individuals are subject to the control of the states and 
are not entrusted to the general government, but the thirteenth amend- 
ment . . . denounces a status or condition irrespective of the manner 
or authority by which it is created . . . simply forbids slavery and 
involuntary servitude [and] grants to Congress power to enforce this 
prohibition by appropriate legislation. 

In the case of Bailey v. Alabama the question at issue was 
not so much the constitutionality of an act of Congress as that 
of an act of a state legislature. The state law, which was de- 
clared unconstitutional, provided that the receipt of an advance 
of money or property, in return for making a labor contract, 
with intent to defraud the person making the advance by not 

' 197 U. S. 207. ' 219 U. S. 219. 
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carrying out the contract, was a crime, and that the mere 
receipt of the advance and the refusal without just cause to 
work under the contract without returning the advance should 
be presumptive evidence of intent to defraud. In its opinion 
reaffirming the constitutionality of the anti-peonage acts of 
Congress, the court said : 

Peonage is a term descriptive of a condition which has existed in 
Spanish America and especially in Mexico. The essence of the thing 
is compulsory service in payment of a debt. A peon is one who is 
compelled to work for his creditor until his debt is paid. And in this 
explicit and comprehensive enactment Congress was not concerned 
with mere names or manner of description, or with a particular place 
or section of the country. It was concerned with a fact, wherever it 
might exist; with a condition, however named and wherever it might 
be established, maintained or enforced. The fact that the debtor con- 
tracted to perform the labor which is sought to be compelled does not 
withdraw the attempted enforcement from the condemnation of the 
statute. . . . The act of Congress nullifying all state laws by which it 
should be attempted to enforce the " service or labor of any persons as 
peons, in liquidation of any debt or obligation or otherwise," neces- 
sarily embraces all legislation which seeks to compel the service or 
labor by making it a crime to refuse or fail to perform it. Such laws 
would furnish the readiest means of compulsion. 

It will be remembered that the statute forbids the holding to 
service of any persons not merely in liquidation of any debt or 
obligation but also " or otherwise." Suppose a state law should 
make it a crime for an employee of a railway company to leave 
his post before the expiration of any contract of labor that he 
might have signed. Could it be contended, since Bailey v. 
Alabama, that such an act was not in violation of the act of 
Congress which thus forbids holding a person to performing a 
labor contract " in liquidation of any debt or obligation or other- 
wise " and which, as has been shown, has been upheld as con- 
stitutional in two cases? On the other hand, could Congress 
provide, the thirteenth amendment notwithstanding, that the 
abandonment of his labor contract by an employee engaged in 
interstate commerce should be criminally punished? Mr. 
Justice Harlan would seem to have thought so ; for in giving 
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the Opinion of the court in Adair v. United States,' decided in 
1908, he said: "And it maybe — but upon that point we ex- 
press no opinion — that in the case of a labor contract between 
an employer engaged in interstate commerce and his employee. 
Congress could make it a crime for either party without suffi- 
cient or just excuse or notice to disregard the terms of such 
contract or to refuse to perform it." Such a power, if Congress 
possesses it, must flow from its power to regulate commerce 
among the several states; but as the national legislative power 
is subject to the limitations of the thirteenth amendment, the 
recognition of such a power in Congress would be an admission 
that Congress may within limits define what is involuntary 
servitude. 

The opinion of the Supreme Court in the earlier case of 
Robertson v. Baldwin,^ decided in 1897, would seem to support 
this view. In this case the court upheld as constitutional an 
act of Congress providing for the apprehension and delivery to 
the master of the vessel of seamen deserting prior to the 
termination of the voyage for which they had been hired. 
This act of Congress was not regarded as violative of the 
thirteenth amendment. Although this decision has not been 
expressly or impliedly overruled, it may be argued that the 
reasoning by which the court reached its conclusion has lost 
much of its force since the rendering of the opinions above 
referred to; for the judgment in Robertson v. Baldwin is 
based, first, on the theory that a " servitude which was know- 
ingly and willingly entered into could not be termed involun- 
tary " — a theory repudiated in the later decisions — and, second, 
on the assumption that the thirteenth amendment was passed 
in view of the existing maritime law, which very generally 
treated the obligation of seamen as different from that assumed 
by ordinary workmen. It would not be difficult, however, to 
show that early English and American law punished criminally 
also the violation of other labor contracts. Indeed this is 
stated to be the case in the majority opinion. 

Mr. Justice Harlan's dissenting opinion in this case brings 

' 208 U. S. 161. a i6s U. S. 275. 
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out clearly the logical consequences of the court's position. 
He says : 

If Congress, under its power to regulate commerce with foreign nations 
and among the several states, can authorize the arrest of a seamen who 
engaged to serve upon a private vessel and compel him by force to re- 
turn to the vessel and remain during the term for which he engaged, a 
similar rule may be prescribed as to employees upon railroads and 
steamboats engaged in commerce among the States. . . . Again, as the 
legislatures of the states have all legislative power not prohibited to 
them, while Congress can only exercise certain enumerated powers for 
accomplishing specified objects, why may not the states, under the 
principles this day announced, compel all employees of railroads 
engaged in domestic commerce, and all domestic servants and all 
employees in private establishments within their respective limits, to 
remain with their employers during the terms for which they were 
severally engaged, under the penalty of being arrested by some sheriff 
or constable and forcibly returned to the service of their employers? 
The mere statement of these matters is sufficient to indicate the scope 
of the decision this day rendered. 

The apprehensions thus expressed were not realized ; for just 
such a state law as was foreshadowed by Mr. Justice Harlan 
was subsequently declared void in Bailey v. Alabama. It may, 
however, be said that the Alabama law was declared void 
because it violated an act of Congress. Indeed it is difficult to 
reconcile Robertson i). Baldwin and Bailey v. Alabama except 
upon the theory that Congress, in the exercise of the legislative 
power given to it by the thirteenth amendment, has authority 
to determine what is involuntary servitude. This authority 
once admitted, all inconsistency between the two cases disap- 
pears. In the one case an act of Congress imposed on seamen 
an obligation to perform their labor contracts, which obligation 
may, under the decision, be enforced by the government ; in the 
other case another act of Congress declared void all state laws 
providing for holding persons to labor in liquidation of a debt. 
It is because, unlike the thirteenth amendment, the fourteenth 
operates only on the states and not on the individual citizens of 
the United States that the Supreme Court has held unconstitu- 
tional congressional legislation, such as the Civil Rights Bills of 
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1870 and 1875, which attempted to punish actions by indi- 
viduals in derogation of the ordinary rights of other individuals. 
The court has asserted that the only legislation of this character 
which Congress may pass under the last section of the four- 
teenth amendment or under the Constitution as originally 
adopted is, first, legislation against action by states prohibited 
by the fourteenth amendment and, second, legislation protecting 
from individual attack rights which citizens of the United 
States have under the Constitution or laws of the United States.' 
Legislation of the second class has no significance as regards 
the question with which we are at present concerned ; we have 
to consider only the powers of legislation possessed by Con- 
gress with regard to action on the part of the states which is 
prohibited by the fourteenth amendment. 

The first case in which the Supreme Court considered the 
legislative powers of Congress under the fourteenth amendment 
is United States v. Cruikshank,'' decided in 1875. In this case 
certain persons were indicted for having conspired contrary to 
an act of Congress to deprive certain citizens of the United 
States of their rights under the Constitution and laws of the 
United States. The indictments were held to be bad, not be- 
cause the act under which they were had was unconstitutional, 
but because the particular rights alleged to have been affected, 
such as the rights peaceably to assemble and to bear arms, were 
not rights derived from the Constitution and laws of the United 
States. These rights, the court held, were possessed by the in- 
dividual either as inherent rights or as rights granted to him by 
the state constitutions and were protected by the United States 
Constitution only against infringement on the part of the United 
States government. Following the views which had been ex- 
pressed in the Slaughter House Cases,' decided in 1873, the 
court indicated that the rights of citizens under the Constitution 
were different from their ordinary private rights, and that the 
latter were under the protection of the states and not of the 
United States. 

• Cf. for example, United States v. Waddell, 112 U. S. 76. 
' 92 U. S. 543. ' 16 Wallace, 74. 
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The first case in which the Supreme Court was obliged to 
determine the extent of the legislative power of Congress under 
the fifth section of the fourteenth amendment was United States 
V. Harris,' decided in 1882. The defendant in this case was 
indicted for violation of section 5519 of the Revised Statutes, 
which punished conspiracies by private individuals to deprive 
any persons or class of persons of the equal protection of the 
laws or to prevent state authorities from giving to all persons 
in a state the equal protection of the laws. This section of the 
Revised Statutes was held to be unconstitutional because it 
undertook to control the action of private individuals. The 
Court said : 

Section 5519 of the Revised Statutes is not limited to take effect only 
in case the state shall abridge the privileges or immunities of citizens 
of the United States or deprive any person of hfe, liberty or property 
without due process of law or deny to any person the equal protection 
of the laws. It applies no matter how well the state may have per- 
formed its duty. Under it private persons are liable to punishment for 
conspiracy to deprive any one of the equal protection of the laws 
enacted by the state. 

The rule here laid down was reaffirmed in the Civil Rights 
Cases,^ decided in 1883. In these cases the court was again 
called upon to construe the grant of legislative power in the 
fourteenth amendment, in order to determine the constitution- 
ality of an act of Congress ^ which undertook to regulate the 
relations of individuals one with another. The court held the 
act to be unconstitutional. The grounds for its decision were 
three in number. In the first place, following United States v. 

> 106 U. S. 629. ' 109 U. S. 3. 

'The act provided that "all persons within the jurisdiction of the United States 
shall be entitled to the full and equal enjoyment of the accommodations, advantages, 
facilities and privileges of inns, public conveyances on land and water, theatres and 
other places of public amusement; subject only to the conditions and limitations 
established by law and applicable alike to citizens of every race and color, regardless 
of any previous condition of servitude." The act further provided that any person 
who should, contrary to the act, deny to any person such equal rights should pay to 
the person aggrieved the sum of five hundred dollars and should be deemed guilty 
of a misdemeanor. 
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Harris, the court held that Congress had exceeded its power in 
that the amendment authorized Congress to legislate only in 
such a manner as to prevent a state from taking the action for- 
bidden by the amendment, and that the act in question was 
directed not against state action but attempted to regulate 
directly the relations of individuals without regard to action on 
the part of the state. In the second place, the court regarded 
the statute as bad even under the thirteenth amendment, because 
it attempted to fix " the social rights of men and races in the 
community," whereas Congress was authorized by that amend- 
ment " only to declare and vindicate those fundamental rights 
which appertain to the essence of citizenship and the enjoyment 
or deprivation of which constitutes the essential distinction 
between freedom and slavery." In the third place, the court 
expressed the view that the legislative power granted by the last 
section of the fourteenth amendment authorized Congress only 

to adopt appropriate legislation for correcting the effects of prohibited 
state laws and state acts and thus to render them effectually null, void 
and innocuous. This is the legislative power conferred upon Congress 
and this is the whole of it. It does not invest Congress with power to 
legislate upon subjects which are within the domain of state legislation ; 
but to provide modes of relief against state legislation, or state action 
of the kind referred to. It does not authorize Congress to create a 
code of municipal law for the regulation of private rights, but to pro- 
vide modes of redress against the operation of state laws and the action 
of state officers, executive or judicial, when these are subversive of the 
fundamental rights specified in the amendment. Positive rights and 
privileges are undoubtedly secured by the fourteenth amendment ; but 
they are secured by way of prohibition against state laws and state pro- 
ceedings affecting those rights and privileges, and by power given to 
Congress to legislate for the purpose of carrying such prohibition into 
effect ; and such legislation must necessarily be predicated upon such 
supposed state laws or state proceedings and be directed to the correc- 
tion of their operation and effect. 

The court attempted to distinguish the case at bar from 
Ex parte Virginia,' decided in 1879, which upheld as constitu- 

' 100 U. S. 339. 
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tional an act of Congress imposing a criminal punishment on 
any officer who in the selection of jurors should exclude any 
citizen possessing the requisite qualifications from serving as a 
juror because of race, color or previous condition of servitude. 
The court said that this law was corrective in character, because 
" disqualifications for service on juries are created only by the 
law, and the first part of the section is aimed at certain dis- 
qualifying laws, namely, those which make mere race or color 
a disqualification." 

The court also attempted to support its position by compar- 
ing the prohibitions of the fourteenth amendment with the 
prohibition of state legislation impairing the obligation of con- 
tracts, saying: 

This did not give to Congress power to provide laws for the general 
enforcement of contracts, nor power to invest the courts of the United 
States with jurisdiction over contracts so as to enable parties to sue 
upon contracts in those courts. It did, however, give the power to 
provide remedies by which the impairment of contracts by state legis- 
lation might be counteracted and corrected. 

Mr. Justice Harlan, in his dissenting opinion, questioned the 
legitimacy of this comparison. He was not of the opinion that 
the contract clause of the Constitution furnished 

a proper illustration of the scope and effect of the fifth section of the 
fourteenth amendment. No express power is given Congress to enforce 
by primary direct legislation the prohibition upon state laws impairing 
the obligation of contracts. Authority is, indeed, conferred to enact 
all necessary and proper laws for carrying into execution the enumerated 
powers of Congress and all other powers vested by the Constitution in 
the government of the United States or in any department or office 
thereof. . . . But a prohibition upon a state is not a power in Congress 
or in the national government. It is simply a denial of power to the 
state. And the only mode in which the inhibition upon state laws 
impairing the obligations of contracts can be enforced is indirectly, 
through the courts, in suits where the parties raise some question as to 
the constitutional validity of such laws. . . . The fourteenth amendment 
presents the first instance in our history of the investiture of Congress 
with affirmative power by legislation to enforce an express prohibition 
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upon the states. It is not said that the judicial power of the nation 
may be exerted for the enforcement of that amendment. No enlarge- 
ment of the judicial power was required, for it is clear that, had the 
fifth section of the fourteenth amendment been entirely omitted, the 
judiciary could have stricken down all state laws and nullified all state 
proceedings in hostility to rights and privileges secured or recognized 
by that amendment. The power given is, in terms, by congressional 
legislation to enforce the provisions of the amendment. 

The statement made by the court, that the powers of legisla- 
tion possessed by Congress under the fifth section of the four- 
teenth amendment relate only to legislation corrective of pre- 
ceding or existing state legislation or action, must, it would 
seem, be regarded as dictum, since it is not necessary to the 
decision of the case. For the act of Congress held unconstitu- 
tional was not framed so as to enforce the prohibitions of the 
fourteenth amendment upon the states. On the contrary, that 
act attempted regardless of state action to regulate the relations 
of individuals one with another. 

But even if we regard the statement as having the effect of 
a decision, because it formed a link in the chain of reasoning 
by which the decision was reached, it is apparently to be inter- 
preted in the light of ex parte Virginia, which was referred to 
with approval. Thus interpreted, it can be regarded as denying 
to Congress all power to determine by legislation either what is 
not the due process of law required for the taking of property 
by a state, or what is the meaning of the equal protection of 
the laws which a state is forbidden to deny to any person within 
its jurisdiction. For the court says, in referring to ex parte 
Virginia, that Congress has power, under the fourteenth amend- 
ment, to forbid disqualifications for service on juries because 
such disqualifications are created by state law. Similarly the 
taking of property without due process of law by a state in the 
attempted exercise of its taxing powers is necessarily due to 
the passage and enforcement of a state law. Should Congress 
undertake to determine what is not due process of law in state 
taxation, and should it prohibit the taking of property by any 
of the methods which it declares not to be due process of law, 
its action would be similar to, if not identical with, the action 
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by which it has defined and prohibited certain disquahfications 
for service on juries. 

Up to the present time, it is true, Congress has made no at- 
tempt to define due process of law, or even to state what is not 
due process of law, in the taking of property. But if the four- 
teenth amendment grants Congress authority to do this, it can 
hardly be maintained that it has lost the power by non-user. 
Long-continued failure of Congress to exercise a power can, at 
the utmost, have no result except to raise a presumption that 
the power does not exist, and such a presumption is in no wise 
conclusive. 

Congress has defined, however, although not exhaustively, 
" the equal protection of the laws" under the fourteeeth amend- 
ment.' The congressional legislation on this subject was con- 
sidered in a series of cases decided in 1879.^ In these cases 
the legislative provisions cited s were regarded as instances of a 
constitutional exercise by Congress of its legislative powers 
under either the thirteenth or fourteenth amendments; while 
in ex parte Virginia it is said : 

All of the amendments derive much of their force from this latter pro- 
vision [/. e. the section giving Congress power to pass appropriate 
legislation] . It is not said that the judicial power of the general 
government shall extend to enforcing the prohibitions and to protecting 
the rights and immunities guaranteed. It is not said that that branch 
of the government shall be authorized to declare void any action of a 
state in violation of the prohibitions. It is the power of Congress which 

1 Revised Statutes, sees. 1977, 1978. This legislation provides that "all persons 
within the jurisdiction of the United States shall have the same right in every state 
and territory to make and enforce contracts, to sue, be parties, give evidence and to 
the full and equal benefit of all laws and proceedings for the security of persons and 
property as is enjoyed by white citizens and shall be subject to like punishment, fines, 
penalties, taxes, licenses, exactions of every kind and to no other; " and that " all 
citizens of the United States shall have the same right in every state and territory, as 
is enjoyed by white citizens thereof, to inherit, purchase, lease, sell, hold and convey 
real and personal property." Cf. Revised Statutes, section 64, which provides for 
the removal of certain causes to the courts of the United States; and section 4 of the 
Act of March i, 1875 (18 Stat., part 3, 336), which provided that no citizen should 
be disquaUfied to serve as juror because of race. 

' Strauder v. West Virginia, Virginia v. Rives, and ex farte Virginia, lOO U. S. 
303, 313, 339. 'See Note i, infra. 
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has been enlarged. Congress is authorized to enforce the prohibitions 
by appropriate legislation. Some legislation is contemplated to make 
the amendments fully effective. Whatever legislation is appropriate, 
that is, adapted to carry out the objects the amendments have in view, 
whatever tends to enforce submission to the prohibitions they contain 
and to secure to all persons the enjoyment of perfect equality in civil 
rights and the equal protection of the laws against state denial or inva- 
sion, if not prohibited is brought within the domain of congressional 
power. Nor does it make any difference that such legislation is 
restrictive of what the state might have done before the constitutional 
amendment was adopted. The prohibitions of the fourteenth amend- 
ment were directed to the states and they are to a degree restrictions 
of state power. It is these which Congress is empowered to enforce 
and to enforce against state action, however put forth, whether that 
action be executive, legislative or judicial. Such enforcement is no 
invasion of state sovereignty. 

What is said here was of course said before the decision in 
the Civil Rights cases ; but as ex parte Virginia is expressly ap- 
proved in the opinion in those cases, it may not be affirmed 
that what is therein said is no longer to be regarded as having 
force. 

It may accordingly be claimed that the decision in the Civil 
Rights Cases does not exclude the view that Congress may, in 
the exercise of its legislative powers under the fifth and last 
section of the fourteenth amendment, prohibit as a taking of 
property without due process of law the exercise of the taxing 
power of the several states in at least some instances ; for ex- 
ample, the taxation by states of mortgages apart from the 
domicil of the mortgagee or apart from the situs of the land 
upon which they are secured. In other words. Congress has 
some degree of power to define as against state action what is a 
taking of property without due process of law, just as it has 
some degree of power to define under the thirteenth amend- 
ment what is " involuntary servitude " and under the fourteenth 
amendment what is " the equal protection of the laws." 

The question will naturally at once present itself: how can 
Congress declare not to be due process of law that which the 
Supreme Court has declared to be due process of law? The 
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answer to this question must be that it is the duty of the com- 
petent legislative body, subject to the control of the court to 
be exercised for the protection of private rights, to determine 
what is not " due process of law," just as it is its duty to define 
" involuntary servitude " and " the equal protection of the 
laws." Thus, although the Supreme Court has held, as has 
been shown,' that a seaman who is compelled by law to carry 
out his contract is not in involuntary servitude. Congress may 
nevertheless declare that no one whether a seaman or not shall 
be forced to carry out a contract of labor made in liquidation 
of a debt.' Congress may do this because it has legislative 
power over the matter. In such cases the courts may of 
course declare unconstitutional, as denying due process of law 
or equal protection of the laws, or as establishing involuntary 
servitude, some law which the legislature may have passed. 
Where the court has thus acted. Congress would cease to have 
power. Thus, as the decisions now stand, it would be uncon- 
stitutional for Congress to provide that the taxation of tangible 
movables in the state of the owner's domicil, where that is dif- 
ferent from the situs of such movables, shall not be regarded as 
a taking of property without due process of law ; for the court 
has declared that, for the purpose of property taxation, tangi- 
ble movables are subject only to the state in which they are 
situated, and that their taxation by any other state is a taking 
of property without due process of law. It is also true that the 
Supreme Court would have the right to hold an act of Congress 
unconstitutional which provided that what it considered due 
process, should not be regarded as due process of law. But it 
has the same right with regard to an act which attempts to 
regulate interstate commerce. The existence of such a power 
does not prevent Congress from having and exercising primary 
powers in regulating and to a degree even defining commerce. 
In the absence of action by Congress the court often adopts 
views which it subsequently abandons when Congress takes 
action. There is, therefore, substantial ground for assuming 

' Robertson v. Baldwin, 165 U. S. 275; supra, p. 421. 
^Bailey v. Alabama, 219 U. S. 219. 
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that any declaration on the part of Congress that certain acts 
of a state are not due process of law would have a decided in- 
fluence upon the attitude of the federal judiciary. 

Such legislation of Congress as is here proposed might reach 
a result with regard to state taxation of movable property simi- 
lar to that already reached with regard to state taxation of 
national banks. It will be remembered that Congress has pro- 
vided that a state may tax the holders of shares in a national 
bank at the place where the bank is situated, and not elsewhere, 
provided that the rate of taxation is no higher than that upon 
other moneyed capital; and the Supreme Court has held that 
the states may not tax national banks in any other way than 
that provided by Congress.' It is true, of course, that the 
power of Congress to regulate in this manner the state taxation 
of national banks is not based upon the fourteenth amendment. 
But the fact remains that Congress has, with the approval of the 
Supreme Court, regulated the situs of national bank shares for 
the purpose of taxation, and that its action in this respect has 
not been regarded as in any way violative of state sovereignty. 

The fact that this proposed action of Congress would encroach 
upon what has in the past been regarded as the sphere of state 
action is not of great significance. In order to uphold such 
action it would be enough to show that Congress was not ex- 
ceeding the authority granted to it by the fourteenth amend- 
ment to enforce by appropriate legislation the provisions of that 
article. One of these provisions, as has been shown, restrains 
the states from taxing property outside of their respective juris- 
dictions. As Congress may legislate against attempts on the 
part of the states to establish certain kinds of involuntary servi- 
tude or to deny equal protection of the laws, so it may legislate 
to prevent a state from taxing property not subject to its juris- 
diction. 

In so doing. Congress might make its prohibitions so specific 
as to determine what property is outside of the jurisdiction of 
any state seeking to tax it. This determination would of course 
be subject to the approval of the Supreme Court, as is a con- 

■ Owensboro National Bank ». Owensboro, 173 U. S. 664. 
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gressional determination that any state action imposes an in- 
voluntary servitude. But the court, in cases coming before it, 
would be much influenced by the prior declaration of Congress. 
If the statute were sufficiently comprehensive in its enumera- 
tion of the instances of state action prohibited, all the various 
phases of the problem might be brought before the court for 
authoritative adjudication in a single case ; and such a statute, 
if upheld by the court, might wholly prevent the several states, 
in their systems of either property or inheritance taxation, from 
applying at the same time inconsistent and largely fictitious 
theories of situs. If this were accomplished, double taxation 
by reason of varying rules in the different states would disappear. 

F. J. GOODNOW. 



